
On April 20, 2009, the Ontario government officially introduced Bill 168 which 
proposes amendments to the Occupational Health and Safety Act (the “Act”).  The 
amendments address two aspects of workplace violence: (1) harassment in the 
workplace, and (2) workplace bullying. 

Workplace violence and harassment: Ontario 
government proposes new legislation 
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“Workplace harassment is defined as engaging in a 
course of vexatious comment or conduct against a 

worker in a workplace that is known or ought 
reasonably to be known to be unwelcome.” 
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concept in the amendment is “workplace 
violence”.  It is defined as, 

The exercise of physical force by a 
person against a worker in a 
workplace that causes or could cause 
physical injury to the worker, 
An attempt to exercise physical force 
against a worker in a workplace that 
could cause physical injury to the 
worker. 

    The legislation is potentially 
controversial in that it requires employers 
to provide personal information that is 
“reasonably necessary” about employees 
who have a history of violent behaviour.  
Information must specifically be provided if 
(1) a worker is expected to encounter that 
person in the course of his/her work and 
(2) if there is a risk of physical injury to an 
employee. 
    In addition, employees will be able to 
refuse work which places them in a 
position where they are likely to be injured 
through workplace violence. 
    If Bill 168 is passed, workplace 
harassment and workplace violence will be 
included within the sphere of issues to 
which, according to the Act, employers 
must “take every precaution reasonable in 
the circumstance for the protection of a 
worker.”   This phrase sends a strong 
signal to employers that they must ensure 
both that the risk of workplace harassment 
and violence is minimized and that  
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If the amendments become law, a 
range of new obligations will be placed 
on employers, including assessing the 
level of risk of violence in a workplace, 
providing written policies to deal with 
the risk, requiring the implementation 
of programs aimed at reducing the 
incident of violence within the 
workplace, and obliging employers to 
report incidents of violence to the 
health and safety committee.  There 
will also be a positive obligation on 
employers to take precautionary 
measures should violence appear 
likely to occur within the workplace.  
The amendments define “workplace 
harassment” as engaging in a course 
of vexatious comment or conduct 
against a worker in a workplace that is 
known or ought reasonably to be 
known to be unwelcome. 
    Employers should take note that 
this definition of harassment goes 
beyond harassment in the Human 
Rights Code of Ontario, which is 
harassment related to a prohibited 
ground, such as sexual harassment or 
racial harassment.  Under the 
proposed amendments, harassment 
need not be linked to any human 
rights ground.  It is a codification of 
what is commonly known as 
“psychological harassment” or 
“personal harassment”.  The other key 

 
James Heeney spoke at the Canadian 
Institute’s 9th Annual “Winning HR 
practices of the Best Employers in 
Canada” on April 2.  James discussed 
best practices for accommodating 
employees. 
 
Janice Rubin spoke on the OBA’s Labour 
and Employment Law panel “Wrongful 
Dismissal Litigation in the New Recession” 
on April 2.  Janice discussed how the 
recession is affecting the practice of 
employment law. 
 
Janice also spoke at the 3rd Annual 
Employment Law conference entitled, 
“Proactively Managing Legal Risk in 
Challenging Times”, which was hosted by 
Osgoode Hall on April 28.  Janice 
discussed the do’s and don'ts of giving 
references. 
 
Joy Casey  was co-chair at the First 
Annual “A Call to Action Canada 
Conference” on April 28.  This conference 
is focused on actively promoting diversity 
in the legal profession. 
 
Conducting Internal Workplace 
Investigations - We’ve opened up 2 more 
spots to our upcoming session on May 4 
and 5.  If anyone would like one of them, 
please contact us at (416) 847-1814 or 
seminars@rt-law.ca. 
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“Employers should prepare through the creation or 
updating of policies and procedures for both anticipating 

and reacting to violence in the workplace.” 
•  •  •  •  •  •  •  •  •  •  •  •  •  •  •  •  •  • 

employers respond swiftly and 
proactively to any acts of harassment 
or violence. 
 
What does this mean for employers? 
Formalizing procedures 
Bill 168 clearly indicates that employers 
must take an active approach in 
managing potential risks of harassment 
and violence in the workplace.  
Employers should prepare through the 
creation or updating of policies and 
procedures for both anticipating and 
reacting to violence in the workplace.  
We are working with many of our 
clients in anticipation of these legal 
changes by broadening their current 
“Respect at Work” or “Human Rights in 
the Workplace” policies to include not 
only explicit prohibitions against 
violence, but also clear directions to 
employees on how and where potential 
or actual violent incidents in the 
workplace are to be reported. 

Recognize if your organization is 
particularly vulnerable to violence 
We know that not all workplaces are the 
same, and that some are more vulnerable 
to violence.  For example, studies show 
that nurses in hospitals are particularly 
vulnerable to violence from patients. If 
yours is a workplace where violence or 
potential violence is more prevalent, 
additional care must be taken to create 
effective policies and reporting 
mechanisms, as well as assessments of 
potential violence in the workplace. 
 
Opening lines of communication 
Employers should ensure not only that 
employees are made aware of policies 
related to violence, but that they pass on 
information regarding any potential risks 
of violence.  This is particularly relevant 
given the proposed legislation’s positive 
obligation regarding making employees 
aware of colleagues with a history of 
violence. 

From our desk is a regular feature in the Employers’ Alert that focuses on practical 
issues facing our clients. 

 
Confidentiality in Termination  
Our clients report that they are increasingly faced with pressures to provide information 
regarding the termination of employees to outside sources, including the media. 
 
The case law is clear. Employees have the right to be treated with dignity and respect 
both during their employment and in termination.  An important aspect of treating 
employees with dignity is to maintain confidentiality throughout the termination process.  
Employers should therefore avoid any kind of public exposure regarding the termination 
of employees, even those in high profile positions.  Should exposure be unavoidable, 
employers should provide the minimum information necessary to respect the privacy of 
recently terminated employees.  This approach can help to both maintain calm in the 
workplace during challenging times and avoid charges of bad faith in termination. 

From Our Desk 

 

 

 UPCOMING 

EVENTS 

May 8 
Janice Rubin will be speaking at the 
Spring Symposium 2009, which is being 
hosted by the American College of Trial 
Lawyers and The Advocates’ Society.  
Janice will be discussing how lawyers 
who are assisting the complainant or 
respondent in an investigation can 
avoid making the situation worse. 

May 21 
David Whitten and Sharaf Sultan  will 
be speaking at the HRPA on May 21.  
They will be discussing how to manage 
terminations effectively. 

May 22 
Janice Rubin will be speaking at the 
“Managing Workplace Violence, 
Bullying & Harassment” conference, 
which is being hosted by The Canadian 
Institute on May 22.  Janice will be 
discussing case law on the standards of 
bullying and knowing when to 
investigate. 

May 26 
David Whitten will be speaking at Miller 
Dallas on May 26.  David will be 
speaking to executives about 
negotiating employment contracts. 

We are pleased to introduce the 
“Workplace Investigation Alert”, which 
will be a short electronic newsletter on 
workplace investigation issues and cases.  
Like the Employers’ Alert it will be sent out 
on a complimentary basis. We would be 
happy to include anyone who is interested 
on our email list.  To be added, please 
send an e-mail to 
workplaceinvestigationalert@rt-law.ca. 
    The first edition of the Workplace 
Investigation Alert will be sent out in May.  
It will deal with a recent decision from the 
Ontario court in which a flawed 
investigation by Bell Mobility contributed to 
significant damages awarded to the 
employee in question. 
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