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LLP Bad Faith Damages and Notice Periods:
A Review from the Ontario Court of Appeal

Congratulatlons James! A recent decision from the Ontario Court of mishandled the provision of both the vacation pay

Appeal sheds some interesting light on the and the Record of Employment.

issue. It also highlights that notice periods may The Court of Appeal reduced the award

be disproportionately long when an employee  to a total of six months. It found that although the

is terminated early on in the employment employerdés actions were not p

relationship. constitute theso-c a | | e éh afinhdiegdhdo conduct
The case, McNevan v. AmeriCredit Corp. required to provide for addit

[2008] O.J. No. 5081 involved the termination  faith damages. The Court of Appeal also made it

of an Assistant Vice-President of Collections, clear that employers are not legally obliged to

Mr. McNevan, who worked for AmeriCredit provide post-termination assistance such as letters

Corp., an auto financing company. McNevan of reference, and are entitled to request the signing

was not with AmeriCredit long, as he was of a release in the process of settling an issue of

terminated within 13 months of joining the severance.

company. While Mr. McNevan was not successful in
The company terminated McNevan because obtaining damages for mental distress, a minority on

they were not happy with his style of the Court of Appeal thought that he was entitled to

management as they felt it did not fit it. Their reasoning may illuminate the type of

Ameri Creditds expect at situatioss.whereTamemplayeemmpglat beyawaddiedd
not provide any warning to McNevan about his  these damages. The minority based its finding both

We are pleased to announce management style before deciding to on McNevano6és own testimony th
; terminate his employment. The company and on the fact that a doctor prescribed him
that’ effective June 1’ 2009’ terminated McNevan without cause and sleeping pills in relation to complaints regarding
James D. Heeney has become offered him three months pay in lieu of notice.  sleeplessness and depression. Although this
; McNevan refused the severance offer and analysis represented the minority opinion, it
e partner of the firm. subsequently sued AmeriCredit for wrongful nevertheless suggests a lower threshold to a finding
dismissal. for mental distress damages than had generally
The Trial Judge found that McNevan was been anticipated post-Keays.
James can be reached at entitled to six mont hs 6 Badfaithidanages aaide, the €buit of Appeala n
(416) 847-1814 x112 or additional six months fbundthatahaward of piX monythes was sot
james@rt-law. ca conduct both during and following termination.  excessive even though the employee had only been
Specifically, the Court pointed to a range of with the company 13 months. The Court of Appeal
factors including that the employer did not pointed to the fact that McNevan held a

previously warn about mamnagenem pokitoryandtiiascomparable positions
management style, that outplacement services available to him were scarce at the relevant time.
were not provided, and that the company Continued...
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This alert is prepared asa'servi.ce for our clients AThe Court of A ppea | found t hat al t
and other persons dealing with employment were not perfect, they did not constitute theso -cal | ed- Ahi g
issues. It is not intended to be a complete . . .
statement of the law or an opinion on any handedo conduct required to provid
subject. Although we endeavour to ensure its t ype bad faith d ama ges. 0o

accuracy, no one should act upon it without a
thorough examination of the law after the facts
of a specific situation are considered, and without
seeking the advice of legal counsel. No part of
this publication may be reproduced without prior
written permission of Rubin Thomlinson LLP.
This has been sent to you courtesy of Rubin 20 Adelaide Street East, Suite 1104, Toronto, Ontario M5C 2T6 Tel: 416.8471814 + Fax: 416.847.1815
Thomlinson LLP. www.rubinthomlinson.com
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Bad Faith Damages and Notice Periods: A Review WORKPLACE
INVESTIGATION

from the Ontario Court of Appeal ALERT

Continued
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AThe Court of Appeal found t ha'[lsasaorlﬂelect&mNr&vd’slederorOf Si X mo
not excessive even though the employee had only been with the workplace investigation SSuSSEEE ,
R Like the Employersoé Alert i
company 13 months. o on a complimentary basis. We would be
A A A A A A A A A A A Aappwto inglude anyong whogs integrested
on our email list. To be added, please
send an e-mail to
What does this mean for employers? outplacement counselling to departing employees. workplaceinvestigationalert@rt-law.ca.
First, a positive reference and/or outplacement can The first edition of the Workplace
Disproportionate notice for short _-term soften the blow of a termination, and create an Investigation Alert will be sent out in June.
employees X environment in which a resolution to outstanding It will deal with a recent decision from the
Feminds amployers thay hortichr employess. _oGMGVed. Second inee s o quaston et tis | OMIaHo Gouin éhich a fawed
can be provi%ezi/ a disproportionately Ia?rgg type of support helps employees find new work gvesftlgatlon by Bell MObII(;ty c’:)ntrlbuted o
amount of notice as compared to longer service qui cker . This wultimately gpificanf, damages,ayaded H‘W? oyeros
employees. In so doing, courts will take into liability. employee in question.

account several factors such as the nature of _
the employeeds positi orPamaaesformeral disjegsianddhgi | i t y o

comparable employment in determining termination process o Welcome Dorian
appropriate notice periods. Therefore, when While the minority comments are not definitive on
terminating employees with this profile, damages for mental distress, we take the fact that Persaud!
employers should keep in mind that the financial ~they considered awarding them in these )
consequences to them may be higher than circumstances i without a comprehensive medical = g 10 1o 1o employment law, Dorian earned a
expected and planned. report from a physician - as another reminder why | pusiness degree, a Masters in Theology, and
it is important for employers to conduct WOIerEd ml;/vealth ma'?agemeng and Qolvem?Wetm

[ ) ISR : it orian began working as a financial anays
Post -termination assistance terminations in a manner th_at is sensitive to the which Igd pim g an gﬂpres adv
The Court of Appeal in McNevan made clear emp | oyeeos clrcums tances. ,tnén Wﬁﬁi‘hﬁ dn{grﬁ,t ely
that employers are not under a legal obligation ~ required is a low evidentiary threshold, as the government helped him
to provide a letter of reference. We would minority seems to suggest, we can anticipate a hone his skills as he
nevertheless recommend that employers revival of these types of damages. ® advocated for ministries

seeking expenditure
approval from Cabinet.
Whilst there, Dorian
enrolled in theological

Second Annual RT Survey studies. g

It was then that he
heard the call of
employment law. By the

strongly consider providing these letters and

Our second annual RT survey is currently in progress. Employers and employees have had a

tumultuous year and we wanted to check in with you to see what has happened in your time he was called to the
workplace in the last year. We want to know what plans you have for the remainder of 2009 Bar in July 2006, he had
and the beginning of 2010. With this in mind we have created a short survey of 24 questions gained global

experience in labour and
employment law. In India, he worked to eliminate
child labour and helped develop a self-sustaining

and are asking you to complete it.

To participate, please type the text below in your internet address bar. Woc:klfz%rce for the Rural Institute for Development
. 2sm= i iMi and Education.
http://www.surveymonkey.com/s.aspx?sm=8LLkjYJ9DSrbSIUjMi1X6g_3d_3d Dorian then worked with a labour and
. . employment law firm in Northern Ontario. He
We are only asking members of our Employer's Alert audience to respond. We want to was involved in arbitrations, collective bargaining
assure you this survey is completely confidential. No information about your company or your | and negotiating with unions over issues such as
future plans will be revealed. pay equity.

At Rubin Thomlinson, Dorian provides
counsel to employers and employees on all

The overall results will be discussed at our firm breakfast seminar that will be held on Friday, areas of employment law, including employment
June 19, 2009 at the Verity Club, 111D Queen Street East in Toronto. Invitations to attend Co?tf_aCtS- Wffl’ngfu' dt'Sft"'ngsa W°kol’(|alce
this breakfast seminar will be sent out tomorrow. In order to allow us enough time to compile policies, employment stancarcs, workplace

investigations and human rights in the
the results, we ask that you please complete the survey by Wednesday, June 10, 2009. Workp|gce, Dorian may be rgached at (416) 847-

1814 x113 or dorian@rt-law.ca.

We work with employer clients to provide

optimal legal solutions to their challenging

workplace issues. If you would like to know more

about our practice, please do not hesitate to

contact us at (416) 847-1814 or via e-mail at 20 Adelaide Street East, Suite 1104, Toronto, Ontario M5C 2T6 Tel: 416.8471814 + Fax: 416.847.1815
contact@rt-law.ca. www.rubinthomlinson.com



