Rubin

Thomlinson LLp

Optimal legal solutions to challenging workplace issues

WHAT’S NEW at
RUBIN

THOMLINSON
LLP

Janice Rubin was quoted in the article “Ontario
firms facing new workplace laws” that appeared in
the September issue of The Bottom Line.

Upcoming Teleseminar: Job
Offers and Alternative Work

Arrangements

Our Teleseminar series, “60 Minutes with RT”
returns on September 30 at 12 EDT with “Job
Offers and Alternative Work Arrangements”.

This program will cover post-recession hiring
trends and work arrangements, what happens
when these alternative arrangements end, and
practical tips for offer letters and contracts.

The $99 fee allows four people from your
workplace to participate and includes written
materials.

We are also able to provide customized training
programs to suit your workplace in the
Teleseminar format or through on-site training.

To find out more, please email:
teleseminar@rt-law.ca or visit our website.

RBC Canadian Woman

Entrepreneur Awards

Janice and Chris are honoured to be nominated
for the RBC Canadian Woman Entrepreneur
Awards for the second time. The “WEA”
recognizes Canada’s female entrepreneurs, their
businesses and achievements, and their
contributions to the Canadian and global
economies, as well as their communities.

This alert is prepared as a service for our clients
and other persons dealing with employment
issues. It is not intended to be a complete
statement of the law or an opinion on any
subject. Although we endeavour to ensure its
accuracy, no one should act upon it without a
thorough examination of the law after the facts
of a specific situation are considered, and without
seeking the advice of legal counsel. No part of
this publication may be reproduced without prior
written permission of Rubin Thomlinson LLP.
This has been sent to you courtesy of Rubin
Thomlinson LLP.
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When we ask our employer clients what employment law issue they find the most
vexing, it always seems to be managing the employee on disability leave. Tensions
often become particularly heightened when an employee’s disability continues for a
prolonged period of time. Employers typically invest much time and energy in
attempting to accommodate the employee, but when this continues for an extended
period, we inevitably get asked whether there ever comes a point where the employer

can terminate the employment relationship.

Frustration of Contract:
Can it be done?

In employment law, there is a concept
called “frustration of contract” which refers
to the point in time when the employment
relationship becomes impossible to
continue or would be radically different than
what the parties originally intended. In such
cases, the employer may be in a position to
bring the relationship to an end and pay
only minimum severance, if any at all. The
challenge in these cases is always
determining the exact point at which the
contract becomes frustrated.

In the recent Ontario case of Duong v.
Linamar Corporation, 2010 ONSC 3159
(CanLll), the Superior Court of Justice dealt
with just such an issue. Mr. Duong sued for
wrongful dismissal after he was fired by his
employer for frustration of contract following
Mr. Duong having been on disability leave
for more than three years.

Mr. Duong suffered from a long history of
back pain, and following exacerbations of
his condition and various attempts to return
to work, in modified and unmodified
capacities, he eventually left work
altogether, stating to his supervisor that he
continued to suffer from significant pain. He
qualified for Long Term Disability (‘LTD”)

benefits and was ultimately advised that
he was totally disabled from performing
any occupation and that his benefits
would continue to age 65. However, his
LTD benefits were subsequently cut off
because Mr. Duong failed to sufficiently
co-operate in a rehabilitation program as
required. Further medical reports
indicated that there were no significant
improvements in his condition. Based on
all of these factors, the decision was
made to terminate Mr. Duong’s
employment for frustration of contract.
The Court found in favour of the
employer and agreed that Mr. Duong'’s
employment contract had become
frustrated. One of the key reasons
supporting this finding was the fact that
Mr. Duong had not worked in more than
three years. Reference was made to the
2006 B.C. Court of Appeal decision in
Wightman Estate in which it was held
that, “Sickness will not frustrate an
employment contract when the employee
appears likely to return to work, but the
longer the sickness persists, the more
likely the employment relationship has
...continued

“Sickness will not frustrate an employment
contract when the employee appears likely to
return to work, but the longer the sickness persists,
the more likely the employment relationship has
been destroyed.”
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Frustration of Contract:
Can it be done?

Continued

“There is no magic period of time after which an
employment contract is considered frustrated.”

been destroyed.”

In addition to the length of time that Mr.
Duong had been disabled, the Court
pointed to other factors as having
influenced its decision. There was no
evidence that Mr. Duong had any
prospect of returning to work in the near
future. In fact, all the evidence before
the Court seemed to suggest that he was
permanently disabled. The Court noted
Mr. Duong'’s failure to appeal the
discontinuation of his LTD benefits,
saying that this seemed to support the
employer’s determination that there was
no reasonable prospect of Mr. Duong
returning to work.

Finally, Mr. Duong’s lawyer argued that
as long as there was an LTD policy in
place, the employer could not argue
frustration of contract. The Court
disagreed, noting that the policy itself
contemplated employees receiving LTD
benefits after severance. In addition,
there was nothing in the policy which
stated that employment would continue
throughout a period of long term
disability, nor could it as the policy was
between Mr. Duong and the insurance
company — not the employer.

What does this mean for employers?
1. Assess medical documentation

In the Duong case, the most current
medical documentation and evidence
was given careful consideration.
Employers are wise not to even consider
taking the position that an employment
contract has been frustrated unless they

have sought and obtained updated
medical information from the employee
on leave.

2. Consider the length of absence

There is no magic period of time after
which an employment contract is
considered frustrated. Ideally, the
updated medical information will provide
that there is no reasonable prospect of
the employee ever returning to work, or
at least in the near future. A lengthy
absence coupled with an uncertain
prognosis for return may also persuade a
Court that the employment contract has
become frustrated.

3. Pay particular attention to disability
policies and other written contracts in
place

Counsel acting for employees will be
looking closely for any written
documentation which seems to imply
that an employment relationship should
not be discontinued at any point during a
period of disability. A careful review of
any and all disability policies should be
undertaken, along with any other
documents that govern the employment
relationship, such as employment
contracts, shareholder agreements, etc.
Language in these policies which
suggests that the employment
relationship should continue during any
period of disability may hinder an
employer’s claim of frustration of
contract. ®
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UPCOMING

EVENTS

The second edition of A Practical Guide to the Law
of Termination in Ontario, co-authored by Janice
Rubin and Hena Singh and published by Canada
Law Book, is now available. Click here to order

your copy.
September 15

Chris Thomlinson will be discussing Best
Practices in Workplace Investigations of Alleged
Employee Misconduct as part of the Osgoode
Professional Development program.

September 16

Janice will be speaking at the 31st Annual CINUP
Workshop in Winnipeg. Her topic is “Establishing
Effective HR Policies”.

September 22 - 24

A few spots remain for our next session of Basic
Workplace Investigation Techniques on
September 22 and 23 and for our Report Writing
Workshop on September 24. The early bird
deadline for registration is September 1. For more
information contact us at (416) 847-1814 or
seminars@rt-law.ca.

October 5

Janice will be participating in the Legal Update
webinar hosted by the Conference Board of
Canada’s Council on Inclusive Work Environments.

October 28

Janice will be participating in a mediation
demonstration entitled, “Advocating Your Client's
Position Persuasively in Mediation”, as part of the
Law Society of Upper Canada’s 11th Annual
Employment Law Summit.

Stay Up-To-Date with Rubin

Thomlinson LLP

The workplace is changing and we want to keep
you informed. Our website is a dynamic source for
information about our firm and employment law.

Visit www.rubinthomlinson.com and follow our blog
or our Twitter account to find out about
employment law updates, when new RT podcasts
are posted, when a new Employers’ or Workplace
Investigation Alert is released or other interesting
media mentions.

You can also have our Alerts delivered right to
your inbox so that you can stay up-to-date with
changes in employment law. Don’t worry about
subscribing via email. Your details will never be
passed on to a third party.

We work with employer clients to provide
optimal legal solutions to their challenging
workplace issues. If you would like to know more
about our practice, please do not hesitate to
contact us at (416) 847-1814 or via e-mail at
contact@rt-law.ca.
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