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Keep an eye on our website for our next two
podcasts which will cover the H1N1 virus and
constructive dismissal. Let us know what you
think by emailing us at
podcasts@rubinthomlinson.com

Christine Thomlinson covered employment
law compliance at the LSUC conference,
“Employment Issues Arising on the Purchase
and Sale of a Business” on October 6.

James Heeney’s guest column for cbc.ca
debuted on October 13, with an article entitled,
“Mistakes to avoid when managing employer-
employee relations”. James will continue to
use his column to answer employment law
questions.

We held another successful Breakfast
Seminar on October 14. The topic for the
morning was “Social Networking: What
Employers Need to Know”. A copy of the
seminar material is available on our website,
www.rubinthomlinson.com.

Christine co-chaired the 9th Annual Advanced
Forum on Employment Law, hosted by the
Canadian Institute on October 15 & 16.

Janice Rubin was a guest on the CBC Radio
program, Ontario Today, on October 16.
Janice discussed the H1N1 virus and its
potential legal implications for employees and
employers.

Janice also discussed the H1N1 virus with
CBC Radio in Sudbury on October 19.

Janice was interviewed for the CBC television
program, News Today, on October 19 where
she discussed how the H1N1 virus may affect
temporary workers and those without paid sick
days.

This alert is prepared as a service for our clients
and other persons dealing with employment
issues. It is not intended to be a complete
statement of the law or an opinion on any
subject. Although we endeavour to ensure its
accuracy, no one should act upon it without a
thorough examination of the law after the facts
of a specific situation are considered, and without
seeking the advice of legal counsel. No part of
this publication may be reproduced without prior
written permission of Rubin Thomlinson LLP.
This has been sent to you courtesy of Rubin
Thomlinson LLP.
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On October 26, 2009 the new Countering Distracted Driving law comes into force
by amending the Highway Traffic Act to prohibit the use of hand-held wireless
communication or entertainment devices while driving. Until October 26, 2009
there have been no laws against using hand-held wireless communication or
entertainment devices while driving. The new law can have a serious impact on
employers who have employees who travel by motor vehicle and/or require
frequent use of communication devices in the course of their employment.

The New Prohibition on the Use of
Communication and Entertainment Devices
While Driving: An Employment Law

Perspective

The use of hand-held wireless
communication devices while driving is
prohibited by the amendments to the
Highway Traffic Act. Wireless
communication devices for the purposes
of the amendments include, but are not
limited to, cell phones, BlackBerries,
iPhones, pagers and two-way radios.
The types of communication prohibited
by the new law include talking, texting,
typing, dialing and emailing. The
amendments contain exemptions which
permit the use of wireless
communication devices in the following
limited circumstances:

« The device is functioning in a hands
-free mode;

«  The motor vehicle is off the roadway
or lawfully parked on the roadway,
the vehicle is not in motion and the
vehicle is not impeding traffic;

* In cases of emergency; or

« The user is a prescribed emergency

service employee.

The new law also prohibits the use of
entertainment devices in hand-held
mode and/or if a display screen is
visible to the driver. Entertainment
devices for the purposes of the
amendments include, but are not
limited to, television screens, DVD
players, iPods and MP3 players.
Exemptions to the prohibition against
the use of entertainment devices while
driving include GPS navigation
devices, transportation tracking
systems, collision avoidance systems
and instruments, gauges and systems
providing information about the status
of systems in the motor vehicle.

Tickets for violations can be for an
amount up to $500. However, the
ramifications can be much worse if a
driver causes an accident while

violating the new law, including but not
Continued...

“The new law can have a serious impact on employers
who have employees who travel by motor vehicle
and/or require frequent use of communication devices
in the course of their employment.”
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Continued

“Ensure a policy is in place regarding the use of
communication devices while driving...”

limited to careless/dangerous driving
charges and civil liability.

How Do These Amendments Affect

Employers?

+ Employees who use hand-held
wireless communications devices
can no longer drive and speak on
the phone or type messages
unless they use a hands-free
mechanism which allows them to
keep both hands on the wheel
while driving. For employers, this
primarily affects employees who
drive motor vehicles as a part of
their job responsibilities.

. Employers can face liability if
employees cause an accident
leading to damage and/or injury
while in performance of their job
responsibilities, as employers are
vicariously liable for the acts of
their employees.

Advice for Employers

To minimize liability and to ensure

understanding and compliance with

the law, employers should:

» Ensure a policy is in place
regarding the use of
communication devices while
driving, in accordance with the
amendments to the Highway

Traffic Act, outlining the
expectations of the employer

when employees need to make or

receive calls or messages while
driving.

«  Explicitly state within the policy
that the employer is not
responsible for any violations of
the law surrounding the use of
hand-held wireless
communication and
entertainment devices and that
violations may constitute grounds
for dismissal, up to and including
termination.

«  Consider providing hands-free
accessories for wireless devices
and state in the policy that the
use of the hands-free accessory
is mandatory while driving.

« Distribute the policy to all
employees who may operate a
motor vehicle in the execution of
their job responsibilities.

« Consistently enforce the policy,
using progressive discipline,
when necessary.

If you would like assistance in
drafting a policy relating to the use of
communication and entertainment
devices while driving, please contact
us. ®
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UPCOMING

EVENTS

October 26

Christine Thomlinson will be discussing the
duty to accommodate and managing return
to work strategies at the 10th Annual
Conference on Managing & Litigating
Disability Insurance Claims, hosted by the
Canadian Institute.

October 28

Christine will be co-chairing and speaking at
the HR Law Conference at the Human
Resources Professionals Association.
Christine will be providing an employment
law update.

Dorian Persaud will also be speaking at the
HR Law Conference. Dorian will be covering
workplace violence.

November 9

Janice Rubin will be leading a workshop
hosted by Lancaster House on “Violence and
Harassment in the Workplace: Preparing for
Ontario’s New Legislation (Bill 168)”.

November 19

Christine will be discussing “Managing
Employment and Labour Law Issues in the
Current Economy”, during the 13th Annual In
-House Counsel Congress, hosted by The
Canadian Institute.

Janice will also be speaking at the In-House
Counsel Congress. Janice’s topic is
“Ensuring the Appropriate Conduct of
Internal Investigations”.

Joy Casey will be co-chairing A Call to
Action Canada on November 19, hosted by
the University Club of Toronto.

Another session of Conducting Internal
Workplace Investigations is planned for
November 23 and 24. If you are interested
in attending, please contact us at (416) 847-
1814 or seminars@rt-law.ca.

December 4

James Heeney will be speaking at the 3rd
Annual Employer’s Duty to Accommodate
Conference, hosted by Federated Press. His
topic is “Accommodating the Older Worker”.

We work with employer clients to provide
optimal legal solutions to their challenging
workplace issues. If you would like to know more
about our practice, please do not hesitate to
contact us at (416) 847-1814 or via e-mail at
contact@rt-law.ca.
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