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As employers in Ontario prepare for Bill 168 and the obligation to implement a 

workplace violence policy, the decision in Canada Safeway highlights the need to 

ensure employees recognize violence when they see it and understand their 

reporting obligations when violence occurs.  As this case shows, an employee's 

failure to report violence may delay a timely investigation and result in increased 

damages to an employer for failing to respond to violence in an appropriate 

manner. 

Responding to Violent 
Conduct 
   In Canada Safeway, [2009] A.G.A.A. 
No. 1 (QL), a bakery manager alleged 
that he had been physically assaulted 
by his manager.  The incident occurred 
when the bakery manager was called 
into the store by his manager to explain 
the mess in the bakery.  It was the 
bakery manager’s day off.  The  bakery 
manager heard the manager yell at 
another employee about the mess.  The 
bakery manager defended the 
employee and said, “don’t raise your 
voice at him the fryer is not his 
fault...this is my day off I don't need to 
hear this.”  The manager replied angrily 
and said  “you want a day off?”  When 
the bakery manager said yes, the 
manager forcefully gripped his arm 
below the elbow and twisted and jerked 
it.  Later that day, the manager 
approached the bakery manager and 
said “we’ve worked together for a long 
time, we’re friends” to which the bakery 
manager responded “you’re lucky I 

don’t put you in jail.” 
   While the bakery manger told the 
store manager he “wouldn’t work like 
this”, he did not mention the assault 
specifically.  The next day, the manager 
spoke to a human resources officer and 
said that he had had an altercation with 
the bakery manager and had put his 
hand on his shoulder but explained that 
he had apologized.  The matter was 
then considered closed by the 
company. 
   Some time later, the bakery manager 
filed a grievance through his union.  
Human resources was then instructed 
by the company to investigate. 
   The investigation was conducted over 
four months.  One witness was no 
longer employed by Safeway.  The 
human resources officer conducting the 
investigation made no attempts to 
contact him.  
   At the end of the investigation, the  
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“Any use of physical force by a manager 
against an employee, no matter how small, 
infringes on the employee's right to a safe 

workplace.” 
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What’s New at Rubin 
Thomlinson LLP 

Our new podcasts on the H1N1 virus and 
constructive dismissal are on our website.  Let 
us know what you think by emailing us at  
podcasts@rubinthomlinson.com  

 
Christine Thomlinson was quoted in an   

article in the November edition of Today’s 
Parent magazine entitled, “Maternity leave 
101”. 
 
Christine spoke at the 10th Annual           
Conference on Managing & Litigating Disability    
Insurance Claims, hosted by the Canadian 
Institute on October 26. 
 
Christine co-chaired and provided an       
employment law update at the HR Law       
Conference at the Human Resources        
Professionals Association on October 28.  

 
Dorian Persaud also spoke at the HR Law 
Conference, where he covered workplace 
violence.  
 
Janice Rubin was interviewed for the CBC 
television program, The National, on         
November 4.  Janice talked about the H1N1 
virus. 
 
Janice conducted a workshop hosted by   
Lancaster House on “Violence and Harassment 
in the Workplace: Preparing for Ontario’s New 
Legislation (Bill 168)” on November 9. 
 
Sharaf Sultan participated in a practitioner 
panel about career opportunities in workplace 
law on November 16 at Osgoode Hall Law 
School.  
 
Christine discussed “Managing Employment 
and Labour Law Issues in the Current       
Economy”, at the 13th Annual In-House    
Counsel Congress, hosted by The Canadian 
Institute on November 19. 
 
Janice also spoke at the In-House Counsel 
Congress.  Janice’s topic was “Ensuring the 
Appropriate Conduct of Internal Investigations”.  
 
Joy Casey co-chaired the Call to Action   
Summit on November 19, which was put on by 
A Call to Action Canada.   
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Responding to Violent 
Conduct 
continued 

human resources officer 
recommended that the manager be  
counselled “on how to handle this 
better”. 
   At arbitration, the arbitrator noted 
that there had been two witnesses to 
the incident.  However, neither of the 
witnesses or the bakery manager 
himself had  reported the incident to 
someone in authority.  In fact, both 
witnesses later acknowledged that 
they were aware of Safeway’s 
workplace violence policy but were 
unaware that they had an obligation to 
report violence under the policy. 
   The arbitrator found that the use of 
physical force by the manger against 
the bakery manager was an act of 
violence that placed the personal 
safety of the bakery manager at risk. 
Commenting on the seriousness of the 
incident, he stated that “any use of 
physical force by a manager against 
an employee, no matter how small, 
infringes on the employee's right to a 
safe workplace. I see no reason why a 

singular event would not constitute a 
violation of the Occupational Health 
and Safety Act in the same way that a 
single act of verbal abuse or 
discriminatory behaviour has been 
found to violate anti-harassment and 
anti-discrimination policies or laws.”  
   In determining the damages owing 
to the bakery manager, the arbitrator 
focused on the deficient response of 
the employer when the incident was 
first brought to their attention by the 
filing of the grievance.  The 
investigation was not started promptly, 
and took four months to complete 
because human resources considered 
that other matters were of more 
immediate concern.  This was “far too 
long”, according to the arbitrator.  In 
addition, the arbitrator noted that the 
fact that one of the witnesses was not 
interviewed was a significant omission 
in the process. 
   The arbitrator awarded the bakery 
manager $2,500 and a written 
apology. 

 

WHAT CAN WE LEARN FROM CANADA SAFEWAY? 

 
1. Employees must be trained to recognize and report violence, otherwise 
it hampers an employer’s ability to investigate and respond to serious 
incidents in the workplace. 

2. Workplace violence is a serious affront to the health and safety of 
employees and must be treated as such.  Employers should be mindful to 
respond in a manner proportionate to the misconduct and address the 
needs of both parties to the incident. 

3. Workplace investigations continue to be scrutinized by arbitrators, 
adjudicators and judges.  If there are deficiencies in an employer’s 
process, such as failing to interview a witness, an employer may be at 
legal risk.  

4. Internal workplace investigators, such as the human resources officer in 
this case, need to be trained on how to conduct proper and thorough 
workplace investigations.   

Upcoming Events 

November 30 
Janice Rubin will be featured in a radio 
documentary on workplace bullying 
scheduled to air the week of November 
30 on the CBC Radio program, The 
Current. 

 

December 4 
James Heeney will be speaking at the 
3rd Annual Employer’s Duty to          
Accommodate Conference, hosted by 
Federated Press.  His topic is 
“Accommodating the Older Worker”. 

Stay Up-To-Date with           
Rubin Thomlinson LLP 

The workplace is changing and we 
want to keep you informed.  Our    
website is a dynamic source for     
information about our firm and       
employment law.  

We’ve relaunched our blog and    
Christine Thomlinson has written our 
most recent entry on the topic of lying 
employees.  “Meeting the standard 
necessary to establish just cause for 
employee termination is difficult for 
employers, but it gets increasingly 
easier when an employee lies about 
his or her behaviour.” 

Visit www.rubinthomlinson.com and 
follow our blog or our Twitter account 
to find out about employment law  
updates, when new RT podcasts are 
posted, when a new Employers’ or 
Workplace Investigation Alert is     
released or other interesting media 
mentions. 

You can also have our Alerts delivered 
right to your inbox so that you can stay 
up-to-date on changes in employment 
law.  Don’t worry about subscribing via 
email.  Your details will never be 
passed on to a third party.  
 

 


