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On September 8, 2016, several amendments to Ontario’s
Occupational Health and Safety Act came into effect under
Bill 132, including the introduction of an employer duty to
investigate workplace harassment. Although the potential
ramifications of this new duty are many, this month’s
Alert will focus specifically on the impact of this statutory
requirement on claims of litigation privilege by taking a
closer look at Alberta v. Suncor Energy Inc., 2016 ABQB
264.
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Court decides that litigation
is the “dominant purpose” of
workplace investigation despite
statutory duty to investigate;
litigation privilege granted
On April 20, 2014, an employee of Suncor Energy Inc.
(“Suncor”) incurred a fatal injury while working at one of
the employer’s facilities in Alberta. As required by law,
Suncor reported the fatality to the Ministry of Labour’s
Occupational Health and Safety (“OHS”) office which, in
turn, launched an investigation into the incident. At around
the same time, Suncor constituted an internal team to
conduct its own investigation into the accident. The team
was instructed to endorse “all documents as being privileged
and confidential”.
Shortly after Suncor’s internal investigation began, the OHS
issued a letter demanding access to evidence collected by its
investigation team, including, copies of witness statements
and interviews. Suncor refused to disclose the material
citing legal privilege over its investigation. This assertion
was promptly rejected by the OHS.
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This alert is prepared as a service for our clients and other
persons dealing with employment issues. It is not intended
to be a complete statement of the law or an opinion on any
subject. Although we endeavour to ensure its accuracy, no
one should act upon it without a thorough examination of
the law after the facts of a specific situation are considered,
and without seekeing the advice of legal cousel. No part of
this pubilication may be reproduced without prior written
permission of Rubin Thomlinson LLP. This has been sent
to you courtesy of Rubin Thomlinson LLP.
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The decision considers whether or not the internal
investigation conducted by Suncor was subject to “litigation
privilege” and whether this privilege flowed to the
documents sought by the OHS.
1. Can a party claim contemplation of litigation as
the “dominant purpose” for an investigation if it is
required to conduct the investigation by law?
In order to establish litigation privilege over documents
generated in the course of an investigation, the claimant
must prove that:
1. The document was made specifically with existing or
contemplated litigation in mind; and
2. The dominant purpose for its creation was to assist in
litigation.
In this case, the OHS rejected Suncor’s assertion
of litigation privilege outright on the basis that the
investigation which produced the documents was required
by law (i.e. the OHS Act). The OHS argued that, because
of this statutory requirement, it could not be argued that
the “dominant purpose” for this investigation was the
anticipation of litigation.
The Court reviewed the jurisprudence on the subject and
concluded that is possible to have a single investigation
with dual purposes – regulatory and litigation – and that
the presence of a statutory obligation to investigate does not
automatically vitiate a claim of litigation privilege. Instead,
the main focus of the inquiry should be which of the two
purposes is the dominant one.
2. Are the documents produced as part of Suncor’s
internal investigation subject to litigation privilege?

Conducting
Workplace
Assessments
December 8 in
Vancouver
Space is limited
Studies show that only
a fraction of workplace
issues, including
workplace harassment,
are ever reported to the
employer.
This session tackles
the problem head on.
We will discuss how
to craft a proactive
assessment process
that will uncover and
analyze the workplace
culture through the use
of surveys, focus groups
and in-depth interviews.
Visit
rtworkplacetraining.
com to learn more or to
register.
Can’t make it next
month? Join us in 2017:
• April 7, 2017 in
Calgary
• May 25, 2017 in
Toronto

Once the Court confirmed that Suncor was not precluded
e: info@rubinthomlinson.com

@rubinthomlinson

t: 416.847.1814

f: 416.847.1815

20 Adelaide St. East • Suite 1104 • Toronto, Ontario • M5C 2T6

rubinthomlinson.com

Workplace Investigation Alert
Court decides that litigation is the “dominant purpose” of
workplace investigation despite statutory duty to investigate;
litigation privilege granted

from claiming litigation privilege by the presence of the
statutory requirement, it needed to decide whether or not
the dominant purpose of Suncor’s internal investigation into
the April 20th incident was litigation or the fulfilment of a
statutory obligation.
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• The seriousness of the accident;
• The potential for penalties and sanctions under the OHS
Act, the RCMP investigation and the OHS investigation;
• The likelihood of regulatory prosecution by the OHS,
laying of criminal charges or civil litigation;
• The fact that Suncor’s legal counsel initiated the
investigation on the same day as the accident;
• The fact that the OHS had referenced the potential for
prosecution in its communications with Suncor;
• The fact that the legislation only requires employers to
make a report available to the OHS and does not speak
to a need to provide information on the process used in
conducting the investigation; and
• The presence of the “limited use immunity” provisions of
the OHS Act which suggest an intention to extend some
form of litigation privilege to internal investigations.

Workplace investigations
in the university and
college context are
unique. These situations
demand a high level of
specialized skill from
investigators. This
training session will
closely examine the
demands and challenges
that investigations
present in the university
and college context, and
allow for a deep dive into
possible solutions

In light of the factors above, the Court concluded that
Suncor had successfully established contemplation
of litigation as the dominant purpose for its internal
investigation. It flowed from this conclusion that any
documents collected during the investigation would be
subject to litigation privilege.
3. Did Suncor provide the OHS with enough
information to justify its claims of privilege?
Finally, the Court considered whether or not Suncor had
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provided the OHS with enough information and detail about
the documents over which privilege was being claimed,
to determine that Suncor was not required to disclose the
materials.
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Because of the volume of documents over which privilege
was being claimed, the Court decided to remit this issue,
and the task of determining which documents in particular
are covered, to a third-party.
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Many Ontario employers subject to the OHSA amendments
under Bill 132 may feel that they no longer have autonomy
over the investigation of complaints and incidents of
workplace harassment that occur in their workplace.
While this may be true in some respects, particularly if
the challenge is to prove that the workplace investigation
conducted was “appropriate in the circumstances” as
required under the Bill, this case suggests that – even
where investigations are required by statute – there are still
mechanisms in place that enable employers to successfully
claim privilege over reports and other work products which
stem from the investigations they conduct.
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1 Thank you to fellow employment lawyer Jaime Hoopes for bringing
this case to our attention.
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