EMPLOYERS’
While all companies require human capital, companies under financial
pressures will often examine alternative employment arrangements as
a means to reduce costs. One such alternative is to hire “independent
contractors” as opposed to employees.

The Risks of Mischaracterizing
an Employee as an Independent
Contractor
Benefits of Classifying Workers as Independent
Contractors
An employment relationship is protected by, among other things,
the duties and obligations set out in the Employment Standards Act,
2000 (the “ESA”) (e.g. notice of termination, overtime, minimum
wages, holiday pay, etc.). Furthermore, employers have withholding/
contribution obligations under other federal and provincial legislation
for:
• Income tax;
• Canada Pension Plan;
• Employment Insurance; and
• Workplace insurance.
As a result of these additional costs, it is estimated that companies
can save approximately 30% by hiring an independent contractor as
opposed to an employee. While this may appear to be an attractive
option for companies, the common law is clear that a worker will
be deemed an employee regardless of how they are classified if the
substance of the relationship is that of an employee-employer.

Is a Worker an Independent Contractor or
Employee?
The following is a non-exhaustive list of factors that the Canada
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*New for 2017*
Math for HR
Professionals
July 12 in Toronto
As HR professionals, your
focus is on managing
people. However, numbers
and calculations will
inevitably creep into the job
description, whether it be
in the form of calculating
bonus pay, withholdings,
vacation/holiday pay,
severance entitlements
or overtime. For anyone
who dreads the daily grind
with numbers, this threehour course provides an
opportunity to sharpen
your skills and pick up
a few tips and tricks to
turn you into the coveted
“numbers person” in the
office.
Visit rtworkplacetraining.
com to learn more or to
register.
This alert is prepared as a service for our clients and other
persons dealing with employment issues. It is not intended
to be a complete statement of the law or an opinion on any
subject. Although we endeavour to ensure its accuracy, no
one should act upon it without a thorough examination of
the law after the facts of a specific situation are considered,
and without seekeing the advice of legal cousel. No part of
this pubilication may be reproduced without prior written
permission of Rubin Thomlinson LLP. This has been sent
to you courtesy of Rubin Thomlinson LLP.
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Revenue Agency (“CRA”) and courts review when assessing whether a
worker is an employee or independent contractor:
•
•
•
•
•
•

Who has control over the manner in which work is completed?
Who owns the tools and equipment?
Does the worker have the ability to subcontract or hire assistants?
Who carries the financial risk and reward and opportunity for
profit?
Does the worker have more than one “client”?
Who is responsible for investment and management1?

If much of the responsibility in respect of these factors lies with the
company, a court would find that an employee-employer relationship
exists, notwithstanding how the relationship was labelled by the
employer.

Liability from Mischaracterizing an Employee as an
Independent Contractor
Mischaracterizing an employee as an independent contractor could
result in the following liabilities:
Compliance with the ESA
• Unpaid wages resulting from overtime, minimum wages, holiday
pay, vacation pay, etc., pursuant to the ESA.
• Notice of termination and severance pay pursuant to the ESA.
Common law reasonable notice of termination
• Subject to contractual provisions, an employer would be liable
for common law reasonable notice of termination. Courts have
also held that workers who are otherwise correctly classified as
independent contractors who rely primarily on one company for
their income could be held to be “dependent contractors”. If an
1

Interested in our legal views
on workplace news? Then
check out our employment
law podcasts.
Click here to listen to our
podcast library.

The Ins
and Outs of
Accommodating
Mental Illness in
the Workplace
October 18 in
Toronto
Dealing with mental health
issues in the workplace
presents a unique and
complicated challenge for
employers.
This practical, “how-to”
workshop is designed to
help managers and HR
professionals understand
the law relating to the
accommodation of mental
illness in the workplace and
to provide strategies on how
to deal with this challenging
issue.
Visit rtworkplacetraining.
com to learn more and to
register.
Interested in bringing
a customized version of
this training in to your
workplace? Call (416) 8471814 to learn more.

http://www.cra-arc.gc.ca/E/pub/tg/rc4110/rc4110-e.html#factors
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employee is considered a dependent contractor, while the ESA may
not apply in respect of things like overtime and holiday pay, the
worker would be treated as an employee in respect of entitlements
on termination. Indeed, the Court of Appeal in Keenan v. Canac
Kitchens Ltd., awarded 26 months’ notice to a long-service
dependent contractor. 2
Claims by the CRA for Income Taxes, CPP, EI and related
interest and penalties
• An employer who fails to deduct income tax at source, as well
as the required CPP contributions and EI premiums, must pay
not only the unremitted taxes, but also the employer’s share and
the employee’s share of any premiums owing, plus penalties and
interest.
Workplace Insurance
• For failing to properly register under the Workplace Safety and
Insurance Act (“WSIA”), a company could be liable for unpaid
premiums, interest and additional penalties. That said, only
employers in industries listed under Schedule 1 or Schedule 2 of
the WSIA must register with the Workplace Safety and Insurance
Board.

Takeaways
While it may be enticing to deem a worker as an independent
contractor to save the company a little money, the full picture needs
to be assessed to determine if that worker is in fact an independent
contractor. While the company may save some money at the front
end, it may be faced with some extensive unexpected costs at the back
end if the worker’s status is ever successfully challenged. To avoid this
surprise down the road, companies should obtain a legal opinion on
the worker’s status when deciding how it intends to contract with the
worker.
2
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Cross-Canada
Workplace
Investigation
Training
Join us in cities across
Canada for Basic
Workplace Investigation
Techniques and
the Report Writing
Workshop and learn how
to address inappropriate
workplace behaviour
before it becomes a legal
issue.
• June 6 - 8, 2017 in
Vancouver
• September 12 - 14,
2017 in Calgary
• October 3 - 5, 2017 in
Toronto
• November 14 - 16,
2017 in Vancouver
Visit
rtworkplacetraining.com
to register.
For information on
bringing customized
workplace investigation
training in to your
workplace please call
(416) 847-1814.

Click here to view our
full training calendar
for 2017.
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