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The worker was credible and there was a finding that the totality
of the evidence supported the worker’s assertion that she was
sexually assaulted but there was no causal connection between
the injury and the worker’s employment.

Speaking of Nova
Scotia...
We will be in Halifax
June 6 & 7 with our
course Conducting Sexual
Harassment and Violence
Investigations.

Nova Scotia WCAT says assault
by supervisor not covered by
Workers’ Compensation
The recent decision of Re 2014-363-AD, 2017 CanLII 4004
(NS WCAT), determined that there was no entitlement to
workers’ compensation for injuries sustained in a sexual assault
committed by a worker’s supervisor because the injury was not
connected to the workplace. The incident occurred in 2008.
On that day, the worker was at home on a day off when she
received a call from a workplace supervisor with whom she had
little contact at work. The male supervisor asked her what she
was doing and what she was wearing and indicated that he was
coming to her home for a visit. The worker stated that she did
not actually believe that the supervisor would come to her home
because she had never seen him outside of work and he had never
come for a visit before. The worker saw his car pulling into the
driveway and she proceeded to let him in as she was concerned
about being in trouble at work.
The decision reads in part, “He sat down and she asked him if he
wanted a drink. As she was walking towards the sink, he grabbed
her arm and pulled her towards him. He then sexually assaulted
her. She testified that she kept telling him to stop. He had her
pinned and she became very scared and started screaming. She
was not sure why but he just stopped. Afterwards, they sat at her
kitchen table and cigarettes were lit. She doesn’t remember him
leaving but she remembers seeing his car leave.”

Visit rtworkplacetraining.
com to register.

One aspect of the appeal dealt with the legislative provision in s.
83(6) which serves as an absolute bar to a claim upon the passage
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Sexual harassment and
violence investigations
present unique
challenges to internal
investigators. Learn
how to make credibility
assessments; deal with
vulnerable parties and
difficult subject matter;
and understand the
law around consent in
this 2-day course. This
training is a must for
anyone who responds
to or who investigates
sexual harassment and
violence complaints on
behalf of an institution.

This alert is prepared as a service for our clients and other
persons dealing with employment issues. It is not intended
to be a complete statement of the law or an opinion on any
subject. Although we endeavour to ensure its accuracy, no
one should act upon it without a thorough examination of
the law after the facts of a specific situation are considered,
and without seekeing the advice of legal cousel. No part of
this pubilication may be reproduced without prior written
permission of Rubin Thomlinson LLP. This has been sent
to you courtesy of Rubin Thomlinson LLP.
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of five years. S. 83(6) states: “Subsection (5) does not apply
where five years or more have elapsed from (a) the happening
of the accident; or (b) the date when the worker learns that
the worker suffers from an occupational disease, as the case
may be.” The assault occurred in 2008 and the initial claim for
compensation was filed in 2014 which would ordinarily preclude
the Board - pursuant to s. 83(6) - from entertaining the claim.
The worker’s representative argued, however, that the Tribunal
held in previous matters that the time limit started to run from
the point at which the worker became disabled or learned that
they had a disability related to the workplace, such as PTSD. If
this approach was followed, then the worker would not be barred
from making a claim because the first time that she became
aware that she was suffering from PTSD was in September 2011
when she first saw her physician and was diagnosed.
The Appeal Commissioner agreed with that approach and said,
“For psychiatric disablement, the Tribunal has interpreted the
provisions in s. 83 akin to the provisions for occupational disease
claims and have required that claims be filed within five years of
a diagnosis or five years of the presentation of symptoms.”
The worker’s appeal ultimately failed because there was no
evidence that the injury arose out of and in the course of
her employment. The Board adopted Policy 1.3.7 to assist in
determining whether an injury had arisen out of and in the
course of employment. That Policy considered circumstances
which would permit entitlement to compensation to include:
time and place consistent with employment or the employer’s
premises and while performing an activity directly or incidentally
related to employment. The worker’s representative argued that
the relationship between the worker and her supervisor was
exclusively employment related and the only reason that the
worker let the supervisor into her home was her assumption
that he was there for a work-related reason. In her evidence, the
worker was unable to say why her supervisor visited her home.
In concluding that the injury was not causally connected to
employment, the Appeal Commissioner stated, “There was no
reason for him to be there and he didn’t give her a reason. I find
that at the time of the assault, the worker was not doing
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Cross-Canada
Workplace
Investigation
Training
Join us in cities
across Canada for
Basic Workplace
Investigation
Techniques and
the Report Writing
Workshop and learn
how to address
inappropriate
workplace behaviour
before it becomes a
legal issue.
• June 6 - 8, 2017 in
Vancouver
• September 12 - 14,
2017 in Calgary
• October 3 - 5, 2017
in Toronto
• November 14 - 16,
2017 in Vancouver
Visit
rtworkplacetraining.
com to register.
For information
on bringing
customized workplace
investigation training
in to your workplace
please call (416) 8471814.
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something for the benefit of the Employer and [the supervisor]
was not acting at the instruction of the Employer. The activity
(meeting) was not part of the job or a job requirement. [The
supervisor] was not there for any employment related purpose.
It was simply one person going to another person’s home. The
fact that they knew each other from work did not create a workrelated reason for the visit.”
What this case shows is that many women do not report
contemporaneous to the event, and/or the trauma results in lack
of recollection of all of the details of the assault but that does not
necessarily mean that the witness is not credible. The decision
maker here concluded that the worker was credible. The finding
of a lack of connection to the workplace was predicated upon
the wording of the statute and the considerations articulated in
the Policy. There might well be a different conclusion reached
involving another workplace subject to a different statute and/or
Policy wording.

Takeaways for investigating sexual violence
There is not a one size fits all response to how and when sexual
violence is reported. It is common for a complainant to need time
to process what happened and may take even longer to be able to
talk about the experience. Delay in reporting does not equate to
lack of truthfulness about the sexual violence.
The inability to recall specifics - such as the time of the assault
or what the respondent said after the assault was over - is
commonplace. It is important to find a piece of memory and
explore the details of that rather than looking for the detailed
recall of each moment of the assault.
Assessing credibility is critical to the determination of incident
of sexual violence. These events usually take place in private with
only the complainant and respondent present. If the complainant
is found to be credible, that is honest, sincere, and truthful - even
in the face of challenge – that may well result in a conclusion
that, on a balance of probabilities, the incident of sexual violence
is found to have taken place.
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Conducting
Workplace
Assessments
May 25 in Toronto
Studies show that only
a fraction of workplace
issues, including workplace
harassment, are ever
reported to the employer.
This session tackles the
problem head on. We
will discuss how to craft
a proactive assessment
process that will uncover
and analyze the workplace
culture through the use of
surveys, focus groups and
in-depth interviews.
Visit rtworkplacetraining.
com to learn more or to
register.

Workplace Bystander
Intervention
Training
June 14 in Toronto
Learn about the importance
of bystanders in creating
healthy and inclusive
workplaces along with
the underlying workplace
dynamics that keep victims
from speaking up and
making complaints.
Visit rtworkplacetraining.
com to learn more or to
register.
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